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(4) The time actually spent in rep-
resenting you in the proceeding;

(5) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(6) Any other factors that bear on the
value of the services provided.

(d) The adjudicative officer may
award the reasonable cost of any study,
analysis, engineering report, test,
project, or similar matter prepared on
your behalf to the extent that:

(1) The charge for the service does
not exceed the prevailing rate for simi-
lar services; and

(2) The study or other matter was
necessary for preparation of your case.

INFORMATION REQUIRED FROM
APPLICANTS

§4.610 What information must my ap-
plication for an award contain?

(a) Your application for an award of
fees and expenses under the Act must:

(1) Identify you;

(2) Identify the proceeding for which
an award is sought;

(3) Show that you have prevailed;

(4) Specify the position of the Depart-
ment or other agency that you allege
was not substantially justified;

(6) Unless you are an individual,
state the number of your employees
and those of all your affiliates, and de-
scribe the type and purpose of your or-
ganization or business;

(6) State the amount of fees and ex-
penses for which you seek an award;

(7) Be signed by you or your author-
ized officer or attorney;

(8) Contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation in the application is true and
correct; and

(9) Unless one of the exceptions in
paragraph (b) of this section applies,
include a statement that:

(1) Your net worth does not exceed $2
million, if you are an individual; or

(ii) Your net worth and that of all
your affiliates does not exceed $7 mil-
lion in the aggregate, if you are not an
individual.

(b) You do not have to submit the
statement of net worth required by
paragraph (a)(9) of this section if you
do any of the following:
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(1) Attach a copy of a ruling by the
Internal Revenue Service that you
qualify as a tax-exempt organization
described in 26 U.S.C. 501(c)(3);

(2) Attach a statement describing the
basis for your belief that you qualify
under 26 U.S.C. 501(c)(3), if you are a
tax-exempt organization that is not re-
quired to obtain a ruling from the In-
ternal Revenue Service on your exempt
status;

(3) State that you are a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)); or

(4) Seek fees and expenses under
§4.605(c) and provide information dem-
onstrating that you qualify as a small
entity under 5 U.S.C. 601.

(c) You may also include in your ap-
plication any other matters that you
wish the adjudicative officer to con-
sider in determining whether and in
what amount an award should be made.

§4.611 What information must I in-
clude in my net worth exhibit?

(a) Unless you meet one of the cri-
teria in §4.610(b), you must file with
your application a net worth exhibit
that meets the requirements of this
section. The adjudicative officer may
also require that you file additional in-
formation to determine your eligibility
for an award.

(b) The exhibit must show your net
worth and that of any affiliates when
the proceeding was initiated. The ex-
hibit may be in any form that:

(1) Provides full disclosure of your
and your affiliates’ assets and liabil-
ities; and

(2) Is sufficient to determine whether
you qualify under the standards in this
subpart.

(c) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, if you object
to public disclosure of information in
any portion of the exhibit and believe
there are legal grounds for withholding
it from disclosure, you may submit
that portion of the exhibit directly to
the adjudicative officer in a sealed en-
velope labeled ‘‘Confidential Financial
Information,” accompanied by a mo-
tion to withhold the information from
public disclosure.
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(1) The motion must describe the in-
formation sought to be withheld and
explain, in detail:

(i) Why it falls within one or more of
the exemptions from mandatory disclo-
sure under the Freedom of Information
Act, 5 U.S.C. 552(b);

(ii) Why public disclosure of the in-
formation would adversely affect you;
and

(iii) Why disclosure is not required in
the public interest.

(2) You must serve the net worth ex-
hibit and motion on counsel rep-
resenting the agency against which
you seek an award, but you are not re-
quired to serve it on any other party to
the proceeding.

(3) If the adjudicative officer finds
that the information should not be
withheld from disclosure, it must be
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit will be dis-
posed of in accordance with the Depart-
ment’s procedures under the Freedom
of Information Act, 43 CFR 2.7 et seq.

§4.612 What documentation of fees
and expenses must I provide?

(a) Your application must be accom-
panied by full documentation of the
fees and expenses for which you seek
an award, including the cost of any
study, analysis, engineering report,
test, project, or similar matter.

(b) You must submit a separate
itemized statement for each profes-
sional firm or individual whose serv-
ices are covered by the application,
showing:

(1) The hours spent in connection
with the proceeding by each individual;

(2) A description of the specific serv-
ices performed;

(3) The rates at which each fee has
been computed;

(4) Any expenses for which reim-
bursement is sought;

(5) The total amount claimed; and

(6) The total amount paid or payable
by you or by any other person or entity
for the services provided.

(c) The adjudicative officer may re-
quire you to provide vouchers, receipts,
logs, or other substantiation for any
fees or expenses claimed, in accordance
with §4.624.
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§4.613 When may I file an application
for an award?

(a) You may file an application when-
ever you have prevailed in the pro-
ceeding or in a significant and discrete
substantive portion of the proceeding.
You must file the application no later
than 30 days after the final disposition
of the proceeding.

(b) Consideration of an application
for an award must be stayed if:

(1) Any party seeks review or recon-
sideration of a decision in a proceeding
in which you believe you have pre-
vailed; or

(2) The Department or other agency
(or the United States on its behalf) ap-
peals an adversary adjudication to a
court.

(c) A stay under paragraph (b)(1) of
this section will continue until there
has been a final disposition of the re-
view or reconsideration of the decision.
A stay under paragraph (b)(2) of this
section will continue until either:

(1) A final and unreviewable decision
is rendered by the court on the appeal;
or

(2) The underlying merits of the case
have been finally determined.

PROCEDURES FOR CONSIDERING
APPLICATIONS

§4.620 How must I file and serve docu-
ments?

You must file and serve all docu-
ments related to an application for an
award under this subpart on all other
parties to the proceeding in the same
manner as other pleadings in the pro-
ceeding, except as provided in §4.611(c)
for confidential information. The De-
partment or other agency and all other
parties must likewise file and serve
their pleadings and related documents
on you and on each other, in the same
manner as other pleadings in the pro-
ceeding.

§4.621 When may the Department or
other agency file an answer?

(a) Within 30 days after service of an
application, the Department or other
agency against which an award is
sought may file an answer to the appli-
cation. However, if consideration of an
application has been stayed under
§4.613(b), the answer is due within 30
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